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BEFORE: DYCHE, HENRY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Billy Joe Meenach appeals fromthe judgnent of
the Geenup Circuit Court, holding himliable for damges to

ti mber cut by Roger Hall on the property of adjoining | andowner
Robert Denlinger. Meenach argues that Hall was not his agent

for purposes of vicarious liability. Holding that Hall was an



i ndependent contractor, we reverse and remand for entry of
j udgnment consistent with this opinion.

The di spute between the parties arose when Hall, who
was | oggi ng on Meenach's land with Meenach's perm ssion, crossed
a boundary fence and | ogged trees from Denlinger's property.

Hal | had approached Meenach and asked if he could cut tinber on
his property, agreeing to pay hima portion of the proceeds.
Meenach showed Hall the general area he could |og, but did not
specifically show hi mthe barbed wire that served as the fence
between his property and Denlinger's. Hall used his own

equi pnent and | abor and Meenach did not supervise the work.
Denl i nger di scovered Hall on his property when he heard the
sound of the chainsaws, and confronted Hall to et himknow that
he was | ogging on the wong property. Denlinger docunented the
unaut hori zed | ogging with videotape and phot ographs. The val ue
of the tinmber cut fromDenlinger's property was determ ned to be
$4, 136. 30.

After the trial, the court determined Hall to be an
agent of Meenach's. The judgnent appears to hold Meenach |iable
under respondeat superior as well as under KRS 364.130 as a
per son who causes tinber to be cut dowmn with intent to convert
it to his own use. The judgnent al so, curiously, apportions
[iability between Meenach and Hall, with Meenach being |iable

for one-third of trebled damages. In a notion to reconsider,



Meenach argued that Hall was not his agent and thus that he
could not be held |iable under a theory of respondeat superior.
The court denied that notion, and this appeal followed.

Inits judgnent, the court below stated that it was
undi sputed that Hall was Meenach's agent. W cannot agree.
Respondeat superior, or vicarious liability, applies when an
enpl oyee or agent of a person commts a tort in the course of
his duties. Wether the relationship exists is a question of
law to be determned by the court, and it is reviewed de novo on
appeal. W hold that the court erred in its finding that Hal
was Meenach's agent.

Hall's rel ationship to Meenach was that of an

i ndependent contractor. In Cty of Wnchester v. King, 266

S.W2d 343 (Ky. 1954), the Court of Appeals defined an
i ndependent contractor as

"a person who, in the pursuit of an

i ndependent busi ness, undertakes to do a
specific piece of work for other persons,
usi ng his own neans and net hods, w thout
submitting hinself to their control in

respect to all its details.” In other words
a contractor renders service which
represents the will of the enployer only as

to the result of his work and not as to the
means by which it is acconplished.

Id. at 345, quoting Shearman and Redfield on Negligence, p. 164.

The evi dence showed that the parties intended that Hall, who
hel d hinself out as a person in the business of cutting tinber,

woul d conduct the work at his own discretion, with his own tools
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and enpl oyees, and that Meenach would have a mnimal role in the
matter, only granting permssion to cut tinber and receiving
forty percent of the proceeds. Hall fits the definition of an

i ndependent contractor in Wnchester v. King perfectly. There

is little question that had Hall been an agent or enpl oyee of
Meenach's, the negligent cutting of tinmber on the adjoining

| andowner's property would have been in the course of his
enpl oynent, but wi thout the crucial |ink of an agent-principa
rel ationship, vicarious liability does not apply.

Li kewi se, there is no evidence that Meenach caused "to
be cut down with intent to convert to his own use tinmber grow ng
upon the land of another" as required by the statute. The court
di d not address the question of intent required under the
statute, instead finding that Meenach had a duty to do nore to
ensure that Hall knew where the boundary with Denlinger's
property was, and that Meenach "knew M. Hall was reckl ess”
apparently referring to Hall's reputation in the community. W
hold that the court did not properly apply the statute, and that
fromthe evidence before it, the court could not have nade the
determ nation that Meenach caused to be cut down tinber grow ng
on the land of another with intent to convert it to his own use.

Hal | negligently cut tinber over the boundary, and he did so

whi |l e under an agreenent to | og on Meenach's property, but there



is no evidence of intentional conversion on Meenach's part, and
so liability under the above statute does not attach to Meenach.

For the foregoing reasons, the judgnent of the G eenup
Circuit Court is reversed with directions to enter judgnent
consi stent with this opinion.

ALL CONCUR.
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